
Brief Summary of Facts and Procedural History: 
Gregg Joseph Fasulo (“Husband”) and Sara D’arcy Crocker-

Fasulo (“Wife”), were married on Oct. 2, 1982. At the time of their 
marriage, Husband was in medical school and later graduated in 
1985. Husband completed his residency in general orthopedic 
surgery in 1992. Wife worked until the birth of the parties’ first child 
in May of 1987, and thereafter, Wife remained a full-time mother and 
homemaker through the birth of the parties’ second child in 1990 
until their separation on Oct. 10, 1998. 

Wife filed for divorce in July of 2009. Following a hearing, 
in 2010, the trial court entered a final divorce decree on Jan. 20, 
2012, which ordered that Wife would retain the marital home 
and requiring her to either sell or refinance within three years; for 
Husband to maintain a $1,000,000 life insurance policy with Wife  
as the beneficiary; and permanent alimony in the amount of $8,500 
per month. 

At the time of their separation, the marital assets included 
the equity in the house, cars, a checking account, Husband’s small 
retirement with his employer, Lancaster Orthopedic Associates 
and Husband’s interest in an airplane. From separation through the 
divorce filing, Husband acquired an interest in Lancaster Orthopedic 
Group, a new home, interests in two commercial medical buildings, 
checking accounts with total balances of $500,000, a brokerage 
account worth approximately $160,000, and a 401(k) Profit Sharing 
account valued at $440,000. Conversely, Wife had a small savings of 
$5,000 and was driving a car titled in Husband’s name. 

Beginning in 2012, Husband began to experience symptoms 
of Parkinson’s Disease. He shifted to a non-surgical practice but was 
eventually unable to see patients. He was diagnosed with Parkinson’s 
Disease in 2015, resigned as a partner in Lancaster Orthopedic Group 
in June of 2015, and was declared incapable of performing surgery 
effective July 1, 2015. 

Despite his loss of career, Husband was able to collect benefits 
from five private disability policies which provided him an income 
of approximately $27,000/month. The policies expired at the end of 

2022, with the final policy paying benefits of $2,159.00/month.  
Due to his loss of income, Husband had to tap into savings and his 
IRA to meet his monthly expenses and growing medical expenses. 

In comparing the parties’ expenses and assets, Husband owned 
a home with a monthly mortgage payment of $2,670, without 
including taxes. Other than his house, most of Husband’s expenses 
were medical related: drugs and therapies for his disease. Husband 
paid approximately $16,000 per year for health insurance. Husband 
had approximately $275,000 set aside for his care. With no cure and 
a worsening condition, Husband could not predict his treatment 
expenses. Husband had non-marital assets totaling $3,400,000. 

At the same time Husband’s working career was winding down 
due to Parkinson’s Disease, Wife began working part-time as a Court 
Appointed Special Advocate for Children in 2013. Wife was 57 years 
old. Wife began full-time employment approximately one year later 
and became the Special Advocates for Children’s program director  
in 2015 with the intention of retirement in April 2023 at the age  
of 68. Wife sold the marital residence in 2016, realizing $265,000 in 
net proceeds. Thereafter, she purchased two $100,000 annuities and 
put $20,000 toward the purchase of a condominium with her sister.  
Wife and her sister shared some expenses. Wife estimated that her 
total income was $3,500 per month and her expenses were $5,300 
per month. 

Following his diagnosis, Husband and Wife agreed to multiple 
modifications to the alimony payment and on Jan. 1, 2020, Husband 
was paying $3,750 per month in alimony. In August 2021, Husband 
filed a petition for modification or termination of alimony. After a 
hearing, the trial court entered an order reducing Husband’s alimony 
award to $2,500 per month. Husband appealed. 

Issues on Appeal: 
1. Did the trial court abuse its discretion and commit an error 

of law in failing to terminate Husband’s alimony obligation in light 
of his Parkinson’s Disease disability, his involuntary retirement with 
a significant reduction in income, and that the payment of alimony 
results in a transfer of non-marital assets from Husband to Wife by a 
forced liquidation of his non-marital assets to pay Wife? 
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By Helen E. Casale

By the time this issue reaches 
you, we will be about two-thirds 
through the 2021-2022 bar year. 
Time flies when you are having 
fun! So little time left and still so 
much left to do!

It has been a busy eight 
months, but it has been so reward-
ing. The Parenting Video Task Force 
just wrapped up filming. Now it is 
down to the editing and fine-tun-
ing. The concept for an instructional parent communica-
tion video came together so quickly. We hope the video 
will be a resource for parents in Pennsylvania and also 
hope to market it nationwide. We want to put the PBA 
Family Law Section on the map! We all are too aware of 
how many people struggle with co-parenting. The video 
will be a useful tool for practitioners, custody conciliators 
and judges, as well as clients. 

The message contained in the video hits home to all 
parents struggling to communicate with their co-parent. 
We know how hard it is to explain to a recently separated 
parent that they must find a way to establish a healthy 
and safe relationship with their ex-partner. They need to 
learn to co-exist for the benefit of the children and this 
is not an easy task. The video displays real life scenarios 
that a lot of separated parents encounter. The viewer will 
see a number of vignettes of parents struggling during 
custody transitions, vacation plans and other interactions. 
It also provides insight from a few of our esteemed family 
court judges and local mental health practitioners. 

The finished product will premier during the Summer 
Meeting at the Marriott in Newport, Rhode Island, from 
July 14 to 17. We intend to roll out the red carpet for a 
stunning affair. The plenary program on Saturday will also 
feature keynote speaker, Bill Eddy, Esq., LCSW, co-founder 
and chief innovation officer of the High Conflict Institute. 
Some of the “stars” of the video will also be on hand to 
provide their perspective on parent communication and 
tell us about the filming experience. Be prepared for the 
bloopers reel!

We are indebted to the 
governing council of our 
Section for embracing the 
vision of this project and 
their authorization of the 
funding and, of course, to 
our Task Force chairs, Caro-
lyn Zack, Christina DeMat-
teo, Kelley Fazzini and 
Colleen Norcross. Without 
their wisdom, organiza-
tion and patience there is 
no way this project would 
have gotten off the ground 
let alone completed in the 
designated time line.

Participants in our other 
initiatives, the Health and 
Wellness Task Force, head-
ed by Susan Good and Pam Purdy have been extremely 
busy as well. We have the results of the health and well-
ness survey completed by our Section members and we 
hope to put the information to good use. At the Winter 
Meeting in January, the Section sponsored a Cycle Bar 
ride. At the Summer Meeting, we are hoping to schedule 
a 5K run through the streets of Newport. We also plan to 
schedule a yoga or meditation session and other activities 
to help our members enjoy the time spent in Newport. 

Speaking of the Winter Meeting, it went off with-
out a hitch. While it was a precarious situation with the 
Omicron variant peaking right before the scheduled 
meeting, we persevered. For those of you who attended, 
thank you. We hope you found it fulfilling to see your 
colleagues in person. For those of you who chose not to 
come, we hope this pandemic subsides enough by July 
so you will have no hesitation and will feel safe attending 
the Summer Meeting. We assure you we will have similar 
dynamic programs as those presented at the Winter 
Meeting. Speaking of programs, our program chairs 
deserve a huge amount of credit for all of their hard work 
including inserting speakers at the last minute and coordi-
nating holes in the schedule: co-chairs, Lauren Sorrentino 
and Julie Colton did a phenomenal job.
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2. Did the trial court abuse its discretion and commit an error 
of law in failing to make its alimony modification order effective 
retroactive to the date of the filing of the Petition by Husband which 
was Aug. 30, 2021? 

3. Did the trial court abuse its discretion and commit an error 
of law in ordering Husband to continue providing a $1,000,000 life 
insurance policy payable to Wife as beneficiary? 

Analysis and Holding: 
The Superior Court analyzed the appeal under an abuse of 

discretion standard. After its analysis, the Superior Court affirmed the 
trial court with respect to Husband’s three issues indicating the trial 
court acted within its discretion. 

The Superior Court analyzed Husband’s first claim that the 
trial court erred by failing to terminate his alimony obligation in 
light of his Parkinson’s Disease that resulted in an early retirement 
and significant reduction in income. Husband also claimed that his 
payment of alimony constitutes a post-divorce transfer of non-
marital assets. Lastly, Husband asserted that the trial court erred by 
focusing too much on the asset imbalance between the parties and 
Wife’s budget. 

The Superior Court considered the purpose and necessity of 
alimony, as succinctly laid out in Leicht v. Leicht, 164 A.3d 1246, 1248 
(Pa. Super. 2017). Moreover, the Superior Court, citing Cook v. Cook, 
186 A.3d 1015, 1020 (Pa. Super. 2018), addressed whether alimony is 
necessary and appropriate, including analysis of the 17 factors of 23 
Pa.C.S.A. §3701(b). 

In assessing Husband’s first claim, the Superior Court found 
the trial court acted within its discretion by modifying the monthly 
payment to $2,500 rather than terminating the alimony as Husband 
requested. Husband incorrectly argued that the trial court could not 
examine his non-marital assets obtained after divorce in determining 
alimony, despite the fact that the 17 factors of Section 3701(b), 
require it. The Superior Court found that Husband did have a change 
in circumstances as a result of his Parkinson’s Disease and medical 
care; however, Husband had more than adequate funds to provide 
for his medical expenses. The Superior Court noted that the relief 
he sought was not prohibited forever. Once Wife begins collecting 
Social Security or if his Parkinson’s Disease progresses thereby 
increasing the cost of his care, he can petition to modify or terminate 
the alimony again. The Superior Court agreed with the trial court’s 
assessment of the totality of the circumstances because Wife’s 
monthly income of $3,500 per month did not meet her expenses 
of $5,300 per month. Therefore, she still required alimony to sustain 
her standard of living and Husband still had the ability to make the 
alimony payments without issue. 

The Superior Court then analyzed Husband’s second claim that 
the trial court erred in failing to make the alimony modification order 
retroactive to the date he filed his petition. As modification and 
termination of alimony are governed by statute, the Superior Court 
examined 23 Pa.C.S.A. §3701(e). The relevant portion of the statute 
states “[a]ny further order shall apply only to payments accruing 
subsequent to the petition for the requested relief.” The Superior 
Court did not agree with Husband’s recitation of the trial court’s 
ultimate conclusion and instead indicated that Section 3701(e) does 
not require payments under the modified Order to be retroactive to 
the date of filing of the petition. While the filing date of a petition 
may be the earliest date a modification could take effect, the statute 
does not require retroactive payments to the date of filing. 

Lastly, the Superior Court analyzed Husband’s third claim 
that the trial court erred by ordering him to maintain a $1,000,000 
life insurance policy payable to Wife as the sole beneficiary. The 
Superior Court examined 23 Pa.C.S.A. §3707 since the trial court had 
determined that Husband’s obligation to make alimony payments 

should not terminate upon his death and 23 Pa.C.S.A. §3502(d)  
since the trial court directed Husband to purchase and designate 
Wife as the beneficiary on a policy insuring his own life. Similar to 
issue two above, Husband failed to make any substantive arguments 
or develop the record on this issue. The Superior Court did not 
disturb the trial court when it required Husband to maintain the 
questionably high policy amount as the trial court determined that 
Husband should be obligated to support Wife even upon his death. 
Such a ruling was within the trial court’s discretion. 

Commentary: 
We generally assume that even “permanent” alimony terminates 

upon the payor’s retirement if at normal retirement age, but this 
case makes clear that “permanent” alimony can continue on long 
after a party’s retirement, which in this case was due to Husband’s 
significant medical issues. The Superior Court ‘s decision reflects 
the analysis required including the 17 alimony factors, which 
factors balance the parties’ financial circumstances and needs, and 
in this case, Husband’s substantial post-separation assets, which 
Husband argued was essentially a redistribution of wealth, but 
which argument failed. This case also upends most practitioners’ 
assumption that any petition for modification of an alimony award 
will be modifiable retroactive to the date of filing. However, here, 
the Court found that the language of Section 3701(e) of the Divorce 
Code doesn’t require retroactivity to the date of filing, but only 
permits it in the trial court’s discretion. Given how long it may take a 
modification case to be heard depending upon the court’s backlog, 
this could be quite prejudicial depending upon the length of delay. 
Lastly, the Court upheld Husband’s requirement to continue to fund 
a $1,000,000 life insurance policy, which Husband argued was the 
equivalent of 400 months of alimony. Given Husband’s health issues 
and age, the cost of such a policy could be exorbitant, but it appears 
that Husband failed to develop this argument, and thus the Court 
simply noted that Husband was free to file a new petition in the 
future to reduce the amount of the life insurance. 

David C. Hamilton is an associate at the law  
firm of Williams Family Law P.C., and focuses  
his practice on all aspects of family law  
matters. After graduating from Fordham 
University, he went on to earn his Juris Doctor 
from Widener’s Delaware Law School. He can be 
reached at dhamilton@bucksfamilylawyers.com 
or 215-340-2207. 
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